Following contested elections in late 2007, Kenya experienced brief but significant violence. International pressure and diplomacy led to a coalition government, and a commission of inquiry recommended the creation of an internationalized criminal tribunal or International Criminal Court (ICC) involvement, should a tribunal not be created. The government of Kenya both promised to create a hybrid tribunal and to cooperate with the ICC, yet has arguably done neither, engaging in delaying tactics for about a year before the prosecutor requested approval to open an investigation. The specific situation presented by Kenya requires careful analysis of two key principles of admissibility in the Rome Statute, gravity and complementarity. This article, based on fieldwork and interviews in Kenya and in The Hague and on judicial decisions and prosecutorial policy documents, examines the treatment of these to date, emphasizing the use and abuse of the concept of positive complementarity.
Introduction
The brutal violence that followed Kenya's presidential elections of 27 December 2007 shocked the world's conscience. Over a period of two months, well over 1,000 people were killed and hundreds of thousands more were displaced. Credible allegations were made that senior politicians and businessmen organized many of the attacks, just as they had during large-scale political violence in the 1990s. Domestic courts had never held to account those responsible for atrocities in the past and there was little prospect that they would do so following the most recent violence. This time, however, a new international actor could claim jurisdiction, the International Criminal Court (ICC). This was the type of crime that the ICC was supposed to prevent or at least prosecute.
1 Over two years after the violence ended, on 31 March 2010, Pre-Trial Chamber II of the ICC authorised the prosecutor to open investigations into Kenya's most recent bout of political violence. 2 This was an unprecedented act in two ways. It was the first time the ICC prosecutor had sought the initiation of an investigation himself (proprio motu), rather than after a referral by a state or by the United Nations Security Council. It is also the only judicial mechanism to date that seeks to achieve accountability for mass atrocities in Kenya. On 7 -8 April 2011, six suspects voluntarily appeared before the court pursuant to a summons to appear, including the deputy prime minister, two cabinet ministers, and the former head of the police force.
3 On 23 January 2012, the Pre-Trial Chamber confirmed charges against four of the six individuals who had been issued summonses. 4 While substantive trials have yet to begin, there is much that can be learned from the early engagement of the ICC with the situation in Kenya.
The ICC involvement in Kenya presents the opportunity to examine what the evolution of the ICC's understandings of complementarity and gravity, as well as the concept of "positive complementarity" and the impact of the "shadow of the ICC" and potential trials on the ground in Kenya. In so doing, it does not engage extensively with, but hopes to contribute to, broader discussions about the putative tensions between peace and justice, and potential impact of the ICC on peacemaking and peacebuilding, except insofar as it considers the degree to which ICC involvement is expected by some to deter future violence in Kenya directly and challenge a culture of impunity through positive complementarity. The primary focus of the Article is however on the specific legal criteria of gravity and complementarity and expected effects on impunity.
and NGO officials, members of the judiciary, local academics, staff of international organizations, and representatives of Western governments and bilateral aid agencies. Similarly, they conducted interviews in The Hague in July 2010, with officials at the ICC headquarters, academics, NGO officials, journalists, and representatives of the Dutch and Kenyan governments, all of whom were either involved in or close observers of the ICC's work.
The next section examines the situation in Kenya that prompted the ICC's involvement there, followed by a section on the decisions by the ICC prosecutor and judges regarding gravity and complementarity. Finally, the article analyzes the effects to date of the ICC involvement and its potential future impact, including its effects upon domestic discussions about and options for accountability and broader rule of law reform. The ICC's engagement with Kenya reveals the interplay of law and politics, and the ways in which a judicial institution is expected to influence a state's politics, even as a state's politics not only attract ICC attention, but invite new strategies. The article argues that (1) the Kenya situation has given the ICC the opportunity to further refine its conceptions of complementarity and gravity, not without controversy; (2) the mere possibility of ICC involvement has strongly influenced the political situation in Kenya, keeping accountability at the top of the public agenda and catalyzing pressure for reform, as well as influencing the behaviour of politicians; and (3) holding a few senior officials, or even just one senior official, responsible for serious crimes for the first time in Kenyan history would be a remarkable achievement, though it is unlikely to either deter future large-scale violence and compel the broader changes that most Kenyans hope for.
The ICC's Involvement with Kenya
This section examines how the ICC's involvement in Kenya was first proposed, in the wake of the 2007-08 post-election violence that attracted international attention. It also outlines the political calculus that led Kenyan political elites to support either domestic justice mechanisms (under the shadow of the ICC) or wait for The Hague to act, sometimes alternating between the two. Their manoeuvres prevented the establishment of the proposed domestic tribunal and postponed-but failed to forestall-ICC involvement.
The Waki Commission
The official results of the 27 December 2007 presidential election proclaimed incumbent Mwai Kibaki the victor, a late and sudden reversal of the significant lead that his principal challenger, Raila Odinga, had enjoyed in pre-electoral opinion polls and maintained during most of the ballot-counting process, suddenly lost under opaque circumstances. 7 The highly disputed result provoked violent confrontations between the supporters of Kibaki's Party of National Unity and those of Odinga's Orange Democratic Movement. The unrest and violence that shook the country for a period of two months killed over 1,100 people and displaced some 350,000 others. through an African Union-appointed mediation team led by the former United Nations Secretary-General, Kofi Annan. 9 A negotiated solution put in place a power-sharing deal that rapidly ended the violent conflict two months after it had begun. As part of the National Dialogue and Reconciliation process, the coalition government appointed a Commission of Inquiry into Post-Election Violence, known as the Waki Commission (after its Kenyan chair, Justice Philip Waki). Were it not for the report of the Waki Commission, it seems far less likely that the Prosecutor would have sought to open investigations into Kenya's post-election violence, given the number of situations of interest, although he clearly had the legal authority to do so. 10 A key recommendation of the so-called Waki Report was the establishment of a special tribunal to try those responsible for the worst abuses. Qualified personnel from other Commonwealth countries would hold key positions in the tribunal, including two of the judges and the prosecutor, because the Kenyan judiciary was so thoroughly discredited that a purely national solution would sorely lack credibility and legitimacy. The Waki Commission ingeniously included a provision in its report, released in October 2008, which ensured that it would not merely gather dust, like previous Kenyan special commission reports: a self-enforcing mechanism. The commission gave Kofi Annan a sealed envelope with the names of the top alleged perpetrators of post-election violence (most of whom are believed to be very high-level politicians), along with numerous boxes of evidence. If the government did not follow the commission's recommendation to set up a hybrid "Special Tribunal for Kenya" by 30 January 2009, Annan was requested to forward the envelope and evidence to the ICC.
11 This hybrid, never created, was envisaged as a mixed national-international tribunal, with domestic and international judges and staff and authorized to try serious international crimes, to be sited in Kenya, similar to the Special Court for Sierra Leone. As with other hybrid or internationalized criminal tribunals, the mixed composition was expected to mitigate the bias and other weaknesses of the national judiciary and reap the benefits of international legal expertise and predicted impartiality, while providing justice at a local and more visible level.
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After a period of inaction, the government tried to rush legislation through parliament, which defeated the bill on 6 February 2009, one week after the Waki deadline. Despite having expressed unanimous support for implementing the Waki recommendations, MPs voted it down for a variety of reasons. Some opposed it because they considered it fatally flawed by loopholes, for instance, allowing for presidential pardons. Others opposed it for the opposite reason, believing that it might be effective and thus result in them or their allies being prosecuted. The ICC alternative seemed less threatening to them, as they expected any investigations and 10 The Office of the Prosecutor has indicated interest in no less than nine situations as subjects of preliminary examination, two of which are now also the subject of investigation, in a 2011 report. prosecutions would pursue only a handful of "big fish" in a process that could drag on for many years-possibly more than a decade, like the International Criminal Tribunals for Rwanda and the former Yugoslavia-whereas a special tribunal could act more expeditiously and potentially prosecute hundreds.
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Annan granted two more extensions, but the government did not reintroduce legislation. The Office of the Prosecutor engaged in discussions with the government, trying to convince them to initiate domestic proceedings with a carrot-and-stick approach.
14 Exasperated by the government's stalling tactics, Annan handed over the Waki envelope and evidence to the OTP in July 2009. Later that month, after cabinet failed to agree on new legislation, the government announced it would dispense with plans for a hybrid tribunal. Instead, President Mwai Kibaki announced at a press conference, with the entire cabinet literally behind him, that the government would first reform the judiciary and the police, after which it would try suspects in regular courts. 15 Many presumably hoped that this scenario would be sufficient to prevent ICC intervention. However, the announcement was greeted with widespread scepticism, not least because the government had been promising reform since it first took office in 2003. Some cabinet ministers repudiated the plan the next day and it was quietly dropped. In September 2009, the prosecutor indicated that he would seek to pursue investigations. 16 In November, backbench MP Gitobu Imanyara introduced revised legislation for the establishment of a hybrid tribunal as a private member's bill. Though many top government officials have publicly expressed their support, MPs have boycotted its debate, which cannot be held for lack of quorum, a tactic that almost certainly has behind-the-scenes support from President Kibaki and Prime Minister Raila Odinga.
The Domestic Political Calculus
Several politicians' public preferences for either the ICC or the hybrid tribunal shifted over time, sometimes back and forth. Their support for one was meant to undermine the other scenario and they switched when the other seemed more likely to move ahead. For example, as mentioned above, some supported leaving the matter to ICC because they believe it to be less likely to prosecute them or their associates than a hybrid court-or in some cases perhaps likely to remove a political rival (be it from a competing party or internally). When ICC prosecutions became more probable, they expressed support for the tribunal as a way of forestalling ICC action. No matter how many times the government publicly promised to cooperate fully with the ICC, many of its senior officials still had an interest in delaying intervention for as long as 13 possible-witness the government's refusal to refer the matter to the ICC, which would have spared the ICC prosecutor the need to convince the pre-trial chamber of the basis for investigations and thus sped up the process.
Other actors, including numerous Kenyan civil society organizations and the ICC prosecutor himself, saw the hybrid tribunal as an integral part of a three-prong approach to accountability and justice. Rather than either the ICC or the Special Tribunal, they wanted both: the ICC for those most responsible for the atrocities and the tribunal for a couple of hundred "smaller fish", as well as the Truth, Justice and Reconciliation Commission (TJRC) for truthtelling, establishing an accurate historical account of abuses since independence and some restitution. Representatives of Western governments were initially highly in favour of the tribunal and wary of the ICC. Following the Americans' lead, most have since pragmatically revised their positions to reflect the unlikelihood of a tribunal being created, advocating the ICC route instead. They have indicated very little support for the TJRC, which-given its broad mandate, limited timeframe, serious internal problems and lack of popular legitimacy-seems to have been the right judgement call.
Once Pre-Trial Chamber II authorized the ICC prosecutor to open an investigation, which it did in March 2010, it was too late for Kenyan politicians to revive the hybrid tribunal. To be more precise, they could still create a hybrid tribunal, but it would be too late do so if their goal was to prevent ICC involvement, which they could do only if they tried the same people accused of the same crimes in genuine proceedings. Any potential ad hoc trials by the Africa Union or the East African Community would have to meet the same criteria if they were to have any chance of convincing either the prosecutor or judges to end ongoing investigations or prosecutions, although as the Rome Statute anticipates state, rather than regional, investigations or trials, it seems unclear that the latter would impede ICC proceedings.
After the ICC prosecutor revealed, in December 2010, the names of the six accused for whom he requested the Court to issue summonses to appear, the Kenyan government began a concerted effort to prevent a trial from ever taking place. First, MPs passed a unanimous motion to withdraw from the Rome Statue. The motion was non-binding and any formal withdrawal would only take effect after a year and regardless would not remove the court's jurisdiction over the case. 17 The government then tried to lead a massive departure of African countries from the ICC, which failed. It then tried, unsuccessfully, to convince the UN Security Council to request that the ICC suspend the case for one year, as it is empowered to do under Article 16 of the Rome Statute, based on a promise that it would set up a special local court (as distinct from the earlier proposed hybrid one). Simultaneously, it challenged the admissibility of the cases and the Court's jurisdiction, in evident contradiction with its strategies seeking to eliminate or defer the court's jurisdiction.
The ICC's intervention is important not only for those seeking justice for post-election violence in Kenya. It has also presented the opportunity for further interpretation of two critical criteria for admissibility of cases at the ICC, complementarity and gravity, the treatment of which are considered next.
Kenya before the ICC: Complementarity and Gravity
On 26 November 2009, the prosecutor requested authorization from Pre-Trial Chamber II to open an investigation in relation to acts allegedly committed within the jurisdiction of the court in 2007-08 that could constitute crimes against humanity. As mentioned above, this was the first effort to open a case proprio motu in light of the failure of the Kenyan government to open investigations or prosecutions or to create the tribunal recommended by the Waki Commission.
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In this request, the prosecutor relied not only upon evidence provided by the Waki Commission, but also upon publicly available reports from a range of Kenyan and international NGOs. 19 The pursuit of the case in Kenya provides fresh insights with regard to the interpretation of two key, but under-defined, provisions of the Rome Statute by both the prosecutor and the judges: complementarity and gravity. 20 Considerations of complementarity and gravity should be examined together because each is a pillar of admissibility: under Article 53(1)(b) of the Rome Statute, in initiating a case the prosecutor must take into consideration whether the potential case is or would be admissible under Article 17, the provisions of which include complementarity and gravity. These considerations are also potentially intertwined because in situations where national proceedings are taking place, the ICC may need to examine closely whether the same conduct by the same person is being prosecuted by a national jurisdiction before decide if it will take action. Further, there is the possibility that a national jurisdiction could choose to prosecute 'more grave' crimes than the ICC; indeed this has been the objection to the prosecution of Thomas Lubanga in some circles. 21 The defence of Germain Katanga specifically raised this issue, suggesting that complementarity and gravity be linked, such that admissibility would turn not just on one or the other, but on the relative gravity of charges at the national and international levels. 22 While this was not an argument the judges found convincing, it did draw attention to the potential interaction of the two principles. This article examines next complementarity and gravity as they are evolving before the ICC and as specifically interpreted for Kenya.
The Principle of Complementarity
The principle of complementarity in the Rome Statute is critical to any decision regarding the admissibility of a potential case. It can be seen as part of a delicate balance between the extension of international criminal jurisdiction and the preservation of state sovereignty, providing as it does for the primacy of national jurisdiction. 23 At the stage at which the opening of an investigation is requested, the prosecutor may not yet have identified specific suspects and charges. Nonetheless, the judges must consider the admissibility of potential cases under Article 53(1)(b), and in particular consider both complementarity and gravity of potential cases. To do so, they utilize the standards enumerated in Article 17(1) of the Rome Statute, although those standards are related to the admissibility of individual cases rather than potential cases in context. As shall be shown, the pre-trial chamber considered potential cases in considering the request to open an investigation for Kenya, utilizing Article 17(1) standards for complementarity. 24 The court will not have jurisdiction, according to Article 17(1)(a), if "The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution". 25 In principle, then, only a genuine investigation or prosecution by a jurisdictional state can operate as a bar to admissibility of a case, meaning that the court may be compelled in some instances to assess the nature of national proceedings for accountability. 26 The language of the Rome Statute suggests that the question of complementarity hinges on the presence of actual investigations or prosecutions, not prospective ones. It also appears to depend upon official, state-level action, not local or traditional justice measures, although the latter have been proposed by among others the government of Uganda for crimes in the north of the country, despite its referral of the situation to the ICC. 27 The Rome Statute's requirement of an investigation or prosecution, rather than only prosecution, has led some analysts to speculate that investigations without trials, including through bodies, such as commissions of inquiry (for instance, Kenya's Waki Commission), could suffice for Article 17(1)(a). 
The Office of the Prosecutor's Approach: Positive Complementarity
However, the Office of the Prosecutor has taken the view that beyond complementarity as a pure question of admissibility, as elaborated in the Rome Statute, complementarity might be viewed as a tool to promote national proceedings, or what it terms "positive complementarity". This is something of a variation on what William Burke-White has advocated as "proactive complementarity". 29 Positive complementarity is not envisaged in the statute, but rather is an interpretation of the Office of the Prosecutor, elaborated in prosecutorial documents in 2006 and 2010. 30 The prosecutorial strategy of 2010 explains that the ICC's promotion of genuine national proceedings can occur through various measures, including contacting country officials, experts, and lawyers to encourage participation in investigation and prosecution, and providing information to national judiciaries. The expectation is that the ICC can advocate national action that renders ICC action unnecessary. Some have argued, for example, that the scrutiny by the ICC of Colombia's Justice and Peace Law helped to propel national reconsideration and accountability efforts, although to be clear, the revision of the legislation was achieved through a decision of the Colombian Constitutional Court. 31 Beyond the advancement of national accountability mechanisms, the concept of positive complementarity envisages a preventive effect for the court. The prosecutor has suggested that crimes falling within the court's jurisdiction may deter further abuses, and the strategy proposes helping NGOs to maximize any preventive impact.
32 However, the strategy is clear that the court will not engage in capacitybuilding, nor is it expected to engage in direct support to national legislatures and judiciaries.
There is a risk, however, that states seeking to evade ICC scrutiny may use the concept of positive complementarity to delay through the creation of sham tribunals, in what Christopher Keith Hall has referred to as "perverse complementarity". 33 Thus, in Uganda, the government has created a Special Division within the High Court to try leaders of the Lord's Resistance Army, shielding them in theory from ICC prosecutions, and also, not coincidentally, excluding members of the national army from that court's jurisdiction. 34 The delays and machinations in Kenya included proposals for a special tribunal, the suggestion that the TJRC could have judicial functions and the promise of judicial reform in order that domestic trials might proceed. In such situations, it can be difficult to determine the genuineness of national proceedings. For instance, if the Kenyan parliament had adopted the first hybrid tribunal bill, what types of limiting clauses designed to protect many perpetrators, including the possibility of presidential pardon, would have caused the ICC judges to have viewed the tribunal as not genuine? Such a judgement might 29 be only possible, if at all, after the completion of enough trials to identify a clear pattern of actual accountability for the crimes. However, the limited steps towards accountability undertaken or promised by the Kenyan government discussed below appear to be attempts to hijack the concept of positive complementarity and the Kenya-specific three-pronged strategy in order to prevent accountability. The interpretation of complementarity for cases arising from post-election violence in Kenya might thus prove particularly interesting.
The Interpretation of Complementarity for Kenya
The situation in Kenya provides the opportunity to investigate the emerging standards of complementarity that the Office of the Prosecutor and the judges utilize. It is of particular interest because Kenya is the first country in which investigation was sought through the exercise of the Prosecutor's proprio motu powers, unlike earlier situations of state self-referral. Under Article 15 of the Rome Statute, the Prosecutor can initiate investigations proprio motu into crimes under the jurisdiction of the Court, rather than wait for state or UN Security Council referral. Where states have themselves sought the court's intervention and either declared themselves unwilling or unable to pursue specific cases, the determination that they were indeed unwilling was made potentially much easier. 35 However, where a state declares itself capable of pursuing domestic prosecutions, but takes relatively few steps to pursue cases, and pursues none against alleged high-level perpetrators while engaging in delaying tactics, complementarity must be closely assessed. The Rome Statute does not specifically indicate a timeframe in which action must be taken, but rather refers, in Article 17 (2) (b), to an unjustified delay in proceedings which is inconsistent with the intent of bringing the person concerned to justice. Nor does it provide any detailed guidance for assessing unwillingness or inability to pursue cases or for judging where sham proceedings are being created or stalling tactics are being utilized, but rather refers, in Article 17(2)(a,c) to proceedings undertaken with the purpose of shielding a person from prosecution, or where proceedings are being conducted in a manner inconsistent with the intent of bringing a person to justice. In Kenya, the delays and ultimate failure to establish a hybrid tribunal occurred under the watchful eye of the Office of the Prosecutor, with warnings issued and deadlines set by it.
As noted above, the Kenyan government repeatedly delayed action, which in turn postponed the ICC prosecutor's request for a formal investigation. This would suggest that complementarity is not simply assessed at the moment that an investigation is contemplated, but rather that the prosecutor will allow time for states to put prosecutions into place, instead of taking an immediate decision about inability or unwillingness of a state to prosecute. It also suggests, however, that the leeway given to domestic systems is not infinite: the political manoeuvring lasted nearly a year before Moreno-Ocampo officially requested an investigation. The rather implausible promise of domestic reforms and trials at an unspecified future date was not sufficient to prevent the eventual request for investigation.
The Prosecutor's Treatment of Positive Complementarity in Kenya
Perhaps equally interestingly, the Office of the Prosecutor elaborated a new approach building on the concept of positive complementarity. As mentioned above, it promoted what it termed a "three-pronged strategy" for Kenya, of prosecutions of top-level perpetrators by the ICC, of middle-level perpetrators by a hybrid tribunal (never created), and finally a truth commission to address violations more generally. 36 This is consistent with the prosecutorial strategy, which explicitly recognizes a role for truth commissions, reparations, institutional reform, and traditional justice as part of "comprehensive strategies to combat impunity". 37 However, this approach in Kenya suggests an interpretation of complementarity in which even some genuine domestic trials might not prove to be an obstacle to ICC prosecution.
The Judges' Treatment of Complementarity in Kenya
The decision of Pre-Trial Chamber II in March 2010 to authorize investigations does not deal with the principle of complementarity in much detail. 38 Rather, the chamber's decision concludes that there is no need to assess whether Kenya is unwilling or unable to prosecute, interpreting Article 53(1)(b) and 17(1)(a) to provide for inadmissibility only where a case is being investigated or prosecuted. However, as noted above, the judges were not in a position to consider the presence or absence of investigations or prosecutions in respect of specific named accused, as they would be able to do later when presented with a request for an arrest warrant or summons to appear for a specific person. 39 Instead, the judges needed to consider whether there were investigations or prosecutions in Kenya in respect of particular events and alleged perpetrators likely to be the subject of ICC prosecutions in the future, rather than specific cases, thus construing the concept of a case rather broadly, as potential cases in context, at the preliminary stage. 40 Thus, in February 2010, the pretrial chamber requested clarification and additional information from the prosecutor regarding potential cases to be investigated and possibly prosecuted by the ICC. His office provided as confidential annexes a list of what were considered the most serious incidents and persons who appeared to bear the greatest responsibility. 41 The prosecutor also provided further information relating to apparent state and/or organizational policies promoting violations, as required by the Rome Statute for consideration of alleged crimes against humanity. 42 While there have been a few investigations and prosecutions, the judges did not find inadmissibility on grounds of complementarity, apparently because these prosecutions did not relate to the incidents and persons of interest outlined in the annexes. The naming, in December 2010, by the prosecutor of six persons to appear before the court further confirms this; none of the six had been the subject of formal criminal investigations, much less prosecutions, in Kenya. 43 It is worth noting that the chamber did not consider the two mechanisms, one in existence, one proposed, which might engage in investigations and/or prosecutions: the Truth, Justice and Reconciliation Commission (TJRC) and the proposed special tribunal, although the prosecutor's submission emphasized that the latter had not been created. 44 This is perhaps a missed opportunity for those interested in the evolving interpretation of complementarity. A close analysis of the mandate and functions of the TJRC might have provided an assessment as to whether its investigative functions would be a bar to admissibility generally, or for prosecution of a more limited set of individuals. Moreover, a direct consideration of the delays in creating a special tribunal would have provided insights into whether the judges take into account national deliberations on the creation of a prosecutorial body, or merely the presence or absence of investigations and trials. 45 Subsequent proceedings on admissibility, responding to challenges by the government of Kenya, have further clarified the limitations on complementarity claims related to existing investigations or prosecutions: in August 2011 the Appeals Chamber of the ICC confirmed that such proceedings must be with regard to the same person and the same charge (termed the 'same person/same conduct' test), and that no evidence had been adduced. The government of Kenya both challenged the same person/same conduct test and simultaneously made broad claims that crimes were being investigated by the government. As noted in the Appeals Chamber decision, however, the documentation provided by the government offered assertions but no evidence of ongoing investigations of any of the six accused. At issue was the presence or absence of investigations; the operation of the TJRC was not discussed in the decision. 
The Principle of Gravity
The standard for gravity, part of the admissibility assessment under Article 53(1) and articulated in Article 17(1)(d) is not elaborated in much detail in the Rome Statute, so the situation in Kenya helps to cast some light upon it. As with complementarity, the other key threshold for admissibility of a case, the assessment at the stage of the request for opening of an investigation does not turn on specific cases presented. Rather, the court has to consider, not specific cases, but the types of cases likely to be presented in the context of the situation. If crimes are not of sufficient gravity, cases would not be admissible, but the Rome Statute does not specify the 43 As discussed below, while there have been a few prosecutions, there has been one conviction and in general the government has failed to furnish sufficient evidence to support prosecutions. International Criminal Court, supra note 39, paras. meaning of sufficient. Until recently, there has been relatively little scholarly discussion and even less judicial elaboration on the meaning of gravity. Specifying what gravity means is essential, as it can determine the admissibility of a case, but it is also elusive in the context of the Rome Statute. As all of the crimes in the jurisdiction of the court are grave by definition, the allegation of the commission of grave crimes cannot suffice.
Gravity could refer purely to the number or scope of violations committed. Indeed, in a 2005 speech, the prosecutor asked the question, "Is gravity just the number of killings, or is it other factors, with wider-scale implications?" 47 For obvious reasons it would be difficult, and rather distasteful, to set a numerical threshold below which crimes, however heinous, would not be considered grave for the purposes of the Rome Statute, and indeed the evolving understanding of gravity has come to encompass elements beyond numbers. 48 Nonetheless, the International Criminal Court does not have unlimited time and resources, and cannot hear all cases potentially within its jurisdiction. The concept of the gravity threshold was first introduced as early as 1992 in discussions of a possible mandate for a future international criminal court to allow for the discretion to decline to pursue a case otherwise clearly within the court's jurisdiction, specifically to avoid overburdening such a court. 49 Thus it may fall to the discretion of the prosecutor, first, and to the judges of the court, second, to exclude certain cases for lack of gravity. However objectionable, some cases will and perhaps should be prioritized. 50 What cases, however, should be viewed as of greater gravity? In considering allegations of abuses of civilians and detainees in Iraq, the prosecutor declined to pursue a case because the potential crimes within the court's jurisdiction (those alleged to have been committed by personnel of a state party, the United Kingdom) were relatively small in number. A letter in February 2006 explaining the decision made a pointed contrast with other situations being considered by the court, such as those in Northern Uganda, the Democratic Republic of Congo (DRC), and Darfur. 51 This would appear to suggest that a numerical threshold alone was determinative. The first judicial determination of the criteria for gravity was set forth in a decision by Pre-Trial Chamber I in February 2006, in relation to the situation in the DRC. There, the judges laid out two criteria: the alleged conduct must have been either systematic or largescale, and consideration must be given to the "social alarm" caused in the international community. However, the appeals chamber subsequently overturned this decision but did not offer an alternative test. 52 The Office of the Prosecutor has subsequently sought to develop more detailed criteria for assessing gravity. The OTP regulations set out four criteria: the scale of the crimes (although setting a numerical threshold would be problematic, intensity would be considered), the nature of the crimes, the manner of their commission, and their impact on victims and families. 53
The Interpretation of Gravity for Kenya
The scale of the crimes in Kenya-over 1,100 people killed, although hundreds of thousands displaced-might not have been of sufficient gravity, on a narrow reading of the term.
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However, following the Office of the Prosecutor's definition of gravity, the crimes in Kenya could suffice. Nonetheless, when the judges of Pre-Trial Chamber II, tasked with considering the prosecutor's request for the opening of an investigation, asked for more information about the alleged crimes and extended its deadline for ruling on the request, speculation emerged again that there were concerns about gravity. 55 The prosecutor sought to emphasize, in his response, the manner of the commission of the crimes, specifically the organization of them. He argued that the senior political leaders of the Party of National Unity (PNU, President Kibaki's party) and the Orange Democratic Movement (ODM, Prime Minister Odinga's party) "organized, enticed, and/or financed attacks against the civilian population" in furtherance of an organizational policy. The prosecutor also provided the judges with a list of what he considered the most serious criminal incidents, as well as a list of 20 names of those who appear to hold the greatest responsibility for those crimes.
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The pre-trial chamber, in approving the opening of an investigation, had to consider the gravity of the alleged crimes. First, it determined that it did not at such a preliminary stage have to assess the gravity of any individual concrete case, but rather the likely set of cases given the context. 57 Second, applying the criteria set forth by the Office of the Prosecutor, it considered the potential crimes of sufficient gravity, adding "it is not the number of victims that matter but rather the existence of some aggravating or qualitative factors attached to the commission of crimes, which make it grave." 58 The judges evaluated the quantitative nature of the crimes, but also their qualitative nature. 59 They weighed the scale of the alleged crimes (including geographical and temporal intensity), their nature, the manner in which they were committed, 57 Pre-Trial Chamber II, Decision pursuant to Article 15 of the Rome Statute, supra note 2, paras. 48 and 55-62. 58 Ibid., supra note 2, para. 62. 59 Ibid. and the impact of the crimes and the harm to victims. 60 Their consideration of the manner in which the crimes were committed was particularly important, as it challenged the narrative that any violence was merely a spontaneous reaction to the announced election results or subsequent retaliatory violence, but rather recognized the organized nature of much of the violence, including acts committed by the police force. One of the three judges dissented from the ruling, but on different grounds, arguing that crimes against humanity must be the result of a specific policy by a state or state-like organization and that this was not demonstrated. 61 His dissenting opinion explicitly acknowledged that crimes appeared to have occurred, but found that they would not fall within the court's subject-matter jurisdiction, and made no findings with regard to gravity.
While at the time of writing, six persons have been issued summonses to appear and have voluntarily done so, the confirmation of charges is not yet complete and trial proceedings may yet be some time off. However, it is not too early to consider the results to date of the ICC's involvement and speculate on its potential future impact. That is the task to which this article now turns.
Results in Kenya

Impact to Date
Although the government never implemented the Waki Commission's recommendation to establish a hybrid tribunal, the Waki Report's self-enforcing mechanism linked to the ICC has had far-reaching effects, even before the pre-trial chamber authorized an official investigation. First, without the ICC, the Waki Commission would have had no leverage. The government could have ignored its recommendations, just as it ignored those of numerous previous commissions. It seems unlikely that the question of accountability would have remained as prominent two years after the release of the report had it not been for the shadow of the ICC.
Second, had the Waki Commission not sent the names of high-level alleged perpetrators and supporting evidence to the OTP via Kofi Annan, it is unclear that the prosecutor would have sought permission to investigate the situation in Kenya. The manner in which the situation was brought to the attention of the ICC, the attention it had garnered, and the international stature of the messenger likely helped convince the prosecutor seek the opening of an investigation proprio motu for the first time.
Third, the activities of the Waki Commission and the ICC, with assistance from Annan, created great interest in and demand for accountability across Kenya. They influenced national debates (in cabinet, in parliament, in the media and at the local level), put several important politicians on the defensive and forced the government to embrace publicly certain international norms that it preferred to ignore, even as it tried to subvert them. This would not have been sustained if the ICC had not existed. In fact, the possibility of ICC involvement catalyzed an unprecedented interest in international criminal accountability, which resulted in a large-scale de facto civic education campaign. Fourth, this process also brought to the public agenda extra momentum for broader reforms that would reinforce the rule of law and prevent future violence, even if some supported them in order to thwart ICC involvement. 63 Most of this momentum was channelled into the constitutional review process, culminating in the approval by plebiscite of a new constitution in August 2010. Though there is widespread optimism about what the new constitution can achieve, its adoption will not ipso facto re-establish the rule of law and prevent violence. The proposed decentralization of power could help in some ways help meet local needs, but it also could lead to ethnic chauvinism and renewed violence at the local level against "outsiders" who "do not belong" in a particular location.
Fifth, the attention brought to bear on impunity along with broader legal and constitutional reform processes have created very high expectations among Kenyans and the ICC prosecutor, who believes ICC trials alone will prevent violence from recurring at the next general elections, due in 2012. 64 Though opinions are divided over the probability of large-scale electoral violence in 2012, it seems unlikely-given the complex roots of the violence and the constant flux of the political situation-that only six prosecutions and not necessarily that many convictions will be sufficient to deter violence, as explained in the next section.
Future Impact: Deterrence or Renewed Violence?
An important concern is what effect indictments of top politicians will have. If one-sided, i.e., if the ICC only charges or convicts politicians and other figures from one side of the ethno-political divides that existed at the time of the 2007-08 violence, the accused might be able to whip up unrest and potentially serious new bouts of violence in their areas of origin. This is certainly one of the concerns raised by some scholars regarding the ICC-that it could promote conflict by destabilizing conflict-affected states. 65 For instance, if the ICC confirms charges against or condemns the most prominent Kalenjin political leader William Ruto of the ODM, but no Kikuyu or member of the PNU, he and his associates are likely to incite unrest in Rift Valley Province, potentially leading to more deaths and expulsions of Kenyans whose ethnicity is "not indigenous" to the area (including Luo and especially Kikuyu). The ICC prosecutor is widely believed to be well aware of this danger and therefore sought to "balance" the indictments and avoid singling out leaders from one party or one ethno-regional group. As recommended by some analysts, he went after top people on both sides of the political party divide, but also of the police commissioner at the time of the post-election violence, whom many believe bears much of the responsibility for police officers shooting peaceful demonstrators (as discussed below). 66 While the six persons issued summonses to appear did so voluntarily for the first confirmation hearings, this is no guarantee that each will willingly return for future proceedings. If those named by the court do not present themselves voluntarily and are not arrested while travelling abroad, the Kenyan government will be called upon to detain and extradite them. This would be politically contentious. For instance, President Kibaki would hardly want to go into retirement having just turned over a prominent ally such as Deputy Prime Minister Uhuru Kenyatta, son of the country's first president. Kibaki, Odinga and their cabinet colleagues would probably prefer to remove themselves from the process, leaving it to the Attorney General and perhaps the Minister of Justice to manage the politically sensitive issue of arresting alleged perpetrators. Perhaps they would privately persuade the accused to turn themselves in to avoid a political showdown and political responsibility, passing the buck to The Hague. 67 The government is also likely to receive significant pressure from aid donors with respect to the ICC's indictments-or risk having aid dramatically cut-as well as from domestic and international media. 68 Kenya would also be labelled a pariah state, alongside Sudan, for its refusal to cooperate with the ICC. Though oil-rich Sudan can afford and sometimes appears to relish isolation from the West, the Kenyan political class would seek to avoid such ostracism, which would preclude their ability to travel to the West. The choice of the use of summonses was, it appears, a deliberate strategy by the OTP to encourage suspects to present themselves at the court voluntarily. 69 A key question is whether the shadow of the ICC is likely to deter future atrocities. As alluded to earlier, many observers believe (or, understandably, want to believe) that breaking the culture of impunity, that holding to account even just one perpetrator, would have a powerful symbolic effect and dissuade those who might commit future gross violations of human rights. 70 Less optimistic analysis suggests that perpetrators might merely adjust their strategies: where, because of a history of impunity, they operated relatively openly in the past and cared little about leaving evidence behind, in the future they would make greater efforts to cover their tracks to avoid prosecution. Moreover, since no more than a half-dozen people will face justice in The Hague, future perpetrators would try to ensure they could not be construed as "big fish". If militias are not disarmed and disbanded, they are likely to commit more acts of violence in the future, 71 taking sufficient precautions to avoid leaving behind evidence that could be used against them. New "warlords" could also emerge to fill the vacuum created by the removal of those who are taken to The Hague.
In addition, since the ICC will not prosecute ordinary Kenyans and rank-and-file police officers who committed the majority of the acts, the deterrent effect on those lower down in the chain of command might be minuscule at best and possibly non-existent. The potential for international criminal justice to deter future atrocities remains hotly contested. 72 At that level, only local trials could have a positive effect, and even that is uncertain. As of December 2011, of the cases that have been tried under domestic law, Human Rights Watch was able to identify only six convictions for serious crimes, with another three cases pending. Most of those found guilty were affiliated with the ODM, while and one conviction was for the killing of a police officer. 73 This record of convictions does not reflect the pattern of the post-election violence of 2007-08, in which ODM-and PNU-supporters committed similar levels of crimes, and the police themselves killed over 400 unarmed civilians-more than one-third of the total number of casualties. 74 In other cases, the government failed to provide compelling evidence of guilt, leading to acquittal, notably in the internationally publicized case of the burning of a church in Kiambaa after those seeking safety were locked inside.
Broader Impact: How Realistic?
As mentioned above, the prospect of ICC involvement in Kenya has raised tremendous expectations, and not only in the realm of preventing future outbreaks of violence. For instance, one NGO activist expressed his hope that the ICC would work directly with the Ministry of Justice and local NGOs on issues such as police oversight, professionalism and accountability. 75 Such activities, however, lie beyond the remit of the ICC, and the prosecutor, in advocating positive complementarity and his expectation that the ICC could enhance accountability and rule of law in countries under scrutiny, has also made it clear that the ICC will not engage in direct capacity-building. 76 To avoid disillusionment, civil society and the media will need to manage unrealistic expectations, while the court and the Office of the Prosecutor need to avoid promoting such expectations. 77 An outreach office in Kenya would be highly useful in this regard, but security concerns and budget limitations mean one has not yet been set up, and it is possible that one will never be. 78 Finally, while some in Kenya and elsewhere have suggested that the ICC should hold some trials in Kenya, or perhaps use the facilities of the International Criminal Tribunal for Rwanda in neighbouring Tanzania, the former step seems unlikely while security concerns prevent even the opening of an outreach office, and the latter will not make ICC proceedings significantly more accessible to people in Kenya.
ICC involvement will certainly reinforce, if not prove, the widely held perception that Kenya's judiciary is unable to challenge impunity. 79 Some believe that this will prompt judicial reform, which would constitute a lasting legacy. 80 Others, though, are more sceptical. The head of a human rights NGO, for example, stated that trials in the Netherlands would too far removed from Kenya and the ICC would therefore have "no effect on the judiciary", in spite of the potentially important symbolic effects of seeing senior politicians charged and prosecuted. 81 A donor agency employee concurred with this pessimism, arguing that the effect of the ICC on local institutions will be minimal. It will not affect police officers who killed, nor will it have an important effect in deterring local-level conflict or promoting reconciliation. In fact, it could further entrench the idea that foreign involvement is required, because local institutions are ineffective. 82 The ICC has authorized the prosecutor to investigate possible crimes against humanity that occurred between 1 June 2005, the day the Rome Statute entered into force in Kenya, and 26 November 2009, when the prosecutor made his official request to investigate. The ICC could not legally have a mandate to investigate similar types of crimes that occurred before that period, notably state-induced political violence in the 1990s, nor can it investigate other types of crimes, for instance, large-scale economic crimes, because it lacks temporal and subject-matter jurisdiction over such acts. 83 Beyond the limited set of crimes which may be prosecuted before the ICC, it appears that longstanding impunity in Kenya will not be affected.
Finally, ICC involvement could create some perverse side-effects. If the ICC fails to convict anyone-or convicts perpetrators from only one side of the political divide at the time of the 2007 elections-some victims, frustrated by continued impunity, might become perpetrators. 84 The failure to convict perpetrators could well impel ordinary people, "hungry for blood", to commit acts of "mob justice" at the local level. 85 Moreover, numerous Kenyan NGOs and activists have expressed serious concerns for the safety of witnesses and their families. The ICC will have limited ability to protect witnesses, especially during the investigation phase, and few are convinced that even the government's revamped protection program will be effective. Several actual and potential witnesses have already been threatened and some have gone into hiding. Ironically-and tragically-ICC involvement could thus actually not be in the best interest of some of the victims.
86
Conclusion
The ICC is an institution still in its infancy, with great political expectations pinned on it, and an evolving record of jurisprudence. This article has examined two linked issues in its engagement with Kenya: expectations that the court can have effects far beyond the courtroom, and decisions within the courtroom about which cases should come before it. At first blush, these might appear to be separate matters: one eminently political and the other largely legal. However, they are not. Expectations for the political impact of the court are closely tied to the legal concepts of gravity and complementarity, particularly with the development of the concept of positive complementarity, and the hope that the court might promote or compel accountability domestically so that its own jurisdiction is rendered unnecessary. This was made particularly explicit in Kenya, with the famous "Waki envelope" used as a tool to try to compel the creation of a special tribunal.
While positive complementarity ultimately appears to have failed in the face of perverse complementarity machinations, prosecutorial statements have elaborated the prosecutorial concept of positive complementarity. Further, future modifications of the "three-pronged" approach might yet arise, utilizing domestic trials, a hybrid tribunal, a commission of inquiry, or other mechanisms. At the same time, the decisions by the court to approve an investigation and rejecting Kenyan government arguments challenging admissibility provided further jurisprudence expanding on the meaning of complementarity. Similarly, while political actors sought to downplay either the scale of or motivation for the violence, the court's consideration of the gravity threshold provided fresh insights into the interpretation of gravity per se, but also undermined political claims that the violence was not in many instances organized. The Kenyan situation is an important one for the court, as it has compelled elaboration of core principles for admissibility.
The "shadow of the ICC", that is, the threat of its involvement affected the situation in the country in many positive ways, notably by the attention it brought to the fight against impunity. This provided much succour to human rights NGOs and forced politicians to modify their behaviour and embrace international norms, at least in public. The ICC will not prosecute more than half a dozen penetrators, offering relatively little retributive justice-and only for a small subset of the large number of abuses. Despite the limitations to its reach, the ICC is nonetheless the only institution that can achieve any degree of accountability for massive human rights violations in Kenya. It is unlikely to satisfy most Kenyans' high expectations, notably preventing future instances of organized political violence, but it should be able to shatter the country's record of complete impunity for high-level officials. That will be an important achievement, not least for its symbolic value. 
